
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

ALLEGED FAILURE OF THE CITY OF NORTH 
MIDDLETOWN TO COMPLY WITH KRS 278.160 
AND 278.180 AND THE COMMISSION’S ORDER ) CASE NO. 2006-00072 
OF AUGUST 10,1994 IN ADMINISTRATIVE ) 
CASE NO. 351 ) 

) 
) 

O R D E R  

Judy Water Association, a non-profit corporation organized under the provisions 

of KRS Chapter 273, owns and operates facilities that are used in the distribution of 

water to the public for compensation to approximately 1,671 customers in Bath, 

Bourbon, Clark, Montgomery, and Nicholas counties, Kentucky. It is a utility subject to 

Commission jurisdiction. 

City of North Middletown (“North Middletown”), a city of the fifth class, is located 

in Bourbon County, Kentucky. KRS 81.010(5). It owns and operates a water treatment 

and distribution system that provides water service to residents of North Middletown and 

wholesale water service to Judy Water Association. According to Commission records, 

North Middletown began providing water service to Judy Water Association in 2001.’ 

KRS 278.01 O(3) effectively exempts municipal utilities from Commission 

regulation by excluding cities from the definition of utility.’ In Simpson Countv Water 

’ Annual Report of Judy Water Association, Inc. to the Public Service 
Commission of the Commonwealth of Kentucky for the Calendar Year Ended December 
31, 2001, at 31. 

’ - See McClellan v. Louisville Water Company, 351 S.W.2d 197 (Ky. 1961). 



District v. Citv of Franklin, Ky., 872 S.W.2d 460 (1 994), however, the Kentucky Supreme 

Court held this exemption did not extend to contracts for utility service between a 

municipal utility and a public utility. The Court ruled that “where contracts have been 

executed between a utility and a city. . ., KRS 278.200 is applicabte and requires that 

by so contracting the [clity relinquishes the exemption and is rendered subject to . . . 
[Commission] rates and service reg~lation.”~ 

KRS 278.200 provides: 

The commission may, under the provisions of this chapter, 
originate, establish, change, promulgate and enforce any 
rate or service standard of any utility that has been or may 
be fixed by any contract, franchise or agreement between 
the utility and any city, and all rights, privileges and 
obligations arising out of any such contract, franchise or 
agreement, regulating any such rate or service standard, 
shall be subject to the jurisdiction and supervision of the 
commission, but no such rate or service standard shall be 
changed, nor any contract, franchise or agreement affecting 
it abrogated or changed, until a hearing has been had before 
the commission in the manner prescribed in this chapter 
[emphasis added]. 

SimDson Countv Water District effectively subjects all contracts between 

municipal utilities and public utilities to the Commission’s jurisdiction, requires all 

municipal utility transactions with a public utility to comply with the provisions of KRS 

Chapter 278, and makes Commission approval a prerequisite to any change in a rate 

that a municipal utility assesses a public utility for wholesale utility service. 

Pursuant to the Simpson County decision, the Commission in Administrative 

Case No. 351 directed that all municipal utilities that provide wholesale utility service to 

a public utility “file with the Commission a copy of their contracts with the public utility 

872 S.W.2d at 463. 
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and a schedule of their rates for wholesale ~ervice.”~ It further directed that “[alny 

municipal utility wishing to change or revise a contract or rate for wholesale utility 

service to a public utility shall, no later than 30 days prior to the effective date of the 

revision, file with the Commission the revised contract and rate sched~le.”~ KRS 

278.160(1) and (2) and KRS 278.180(1) supported and required this directive. 

KRS 278.160 provides: 

(1) Under rules prescribed by the commission, each utility 
shall file with the commission, within such time and in such 
form as the commission designates, schedules showing all 
rates and conditions for service established by it and 
collected or enforced. The utility shall keep copies of its 
schedules open to public inspection under such rules as the 
commission prescribes. 

(2) No utility shall charge, demand, collect, or receive from 
any person a greater or less compensation for any service 
rendered or to be rendered than that prescribed in its filed 
schedules, and no person shall receive any service from any 
utility for a compensation greater or less than that prescribed 
in such schedules. 

KRS 278.180(1) provides: 

“10 change shall be made by any utility in any rate except 
upon thirty (30) days’ notice to the commission, stating 
plainly the changes proposed to be made and the time when 
the changed rates will go into effect. However, the 
commission may, in its discretion, based upon a showing of 
good cause in any case, shorten the notice period from thirty 
(30) days to a period of not less than twenty (20) days. The 
commission may order a rate change only after giving an 
identical notice to the utility. The commission may order the 
utility to give notice of its proposed rate increase to that 
utility’s customers in the manner set forth in its regulations. 

Administrative Case No. 351, Submission of Contracts and Rates of Municipal 
Utilities Providing Wholesale Service to Public Utilities (Ky. PSC Aug. 10, 1994) at I - 2. 

- Id. at 2. 
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On November 29, 2005, Judy Water Association applied to the Commission for 

adjustment in its rates for water service to reflect increases in the wholesale rates of its 

suppliers.6 In support of its application, Judy Water Association stated that North 

Middletown had increased its wholesale water service rate in January 2004.7 

Commission records fail to reflect that North Middletown has filed any rate schedule to 

reflect its current wholesale service rate or its wholesale rate prior to January 1, 2004 

Commission Staff has contacted officials of North Middletown and Judy Water 

Association regarding North Middletown's provision of water service to Judy Water 

Association. Based upon its discussion with these officials and its review of 

Commission records, Commission Staff has advised the Commission of the following:* 

1. North Middletown executed a water purchase agreement with Judy 
Water Association in 1999 that provided for North Middletown to provide 
wholesale water service at a rate of $1.95 per 1,000 gallons. 

2. North Middletown began providing water to Judy Water Association 
in December 2001. North Middletown provided this service at a monthly 
rate of $2.14 per 1,000 gallons for the first 2,000,000 and $2.44 per 1,000 
gallons for all purchases in excess of 2,000,000 gallons. 

3. In January 2005 North Middletown increased its rate to Judy Water 
Association to reflect an increase from its wholesale supplier, Kentucky- 
American Water Company. North Middletown currently provides water 
service to Judy Water Association at a monthly rate of $2.33 per 1,000 
gallons for the first 2,000,000 and $2.65 per 1,000 gallons for all 
purchases in excess of 2,000,000 gallons. 

Case No. 2005-00480, Purchased Water Adjustment of Judy Water 
Association (Ky. PSC Dec. 21, 2005). 

Letter from Billy Ray Fawns, Manager, Judy Water Association, to Beth 
O'Donnell, Executive Director, Public Service Commission (Nov. 18, 2005). Mr. Fawns 
advised Commission Staff in a telephone conversation that the increase did not occur 
until January 2005. See Appendix A. 

Commission Staffs report to the Commission is set forth in the affidavit found 
at Appendix A to this Order. 
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4. 
with the Commission. 

North Middletown has not formally filed its water purchase contract 

5. Commission records do not reflect that North Middletown has 
provided to the Commission written notice of the adjustments in the rates 
that it assesses Judy Water Association. 

Based upon the foregoing and being otherwise sufficiently advised, the 

Commission finds that prima facie evidence exists that North Middletown has violated 

KRS 278.160, KRS 278.180, and the Commission's Order of August 10, 1994 in 

Administrative Case No. 351 by failing to file its contract to provide wholesale water 

service to Judy Water Association with the Commission on or before commencing such 

service and by failing to notify the Commission of its proposed increase in its wholesale 

water service rate prior to implementing such increase. 

Wherefore, the Commission HEREBY ORDERS that: 

1. North Middletown shall show cause in writing within 20 days of the date of 

this Order: 

a. why it should not be subject to the penalties prescribed in KRS 

278.990(1) for its alleged failure to comply with the provisions of KRS Chapter 278 and of 

the Commission's Order of August 10, 1994 in Administrative Case No. 351; and, 

b. why it should not be required to refund all monies collected from 

Judy Water Association that are in excess of the rate set forth in its water purchase 

contract with Judy Water Association. 

2. In its written response to this Order, North Middletown shall respond to the 

allegations in this Order regarding its failure to comply with the provisions of KRS 
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Chapter 278 and of the Commission’s Order of August 10, 1994 in Administrative Case 

No. 351. 

3. North Middletown shall immediately cease charging Judy Water 

Association the rates that differ from those set forth in its water purchase contract with 

Judy Water Association. 

4. Any motion requesting any informal conference with Commission Staff to 

consider any matter that may aid in the handling or disposition of this proceeding shall be 

filed with the Commission no later than 20 days from the date of this Order. 

5. The record of Case No. 2005-00480 is incorporated by reference into the 

record of this proceeding. 

Done at Frankfort, Kentucky, this 24th day of February, 2006. 

By the Commission 
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APPENDIX A 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2006-00072 DATED February 2 4 .  2006 



AFFIDAVIT 

Gerald E. Wuetcher, being duly sworn, states: 

1. I am the Assistant General Counsel of the Public Service Commission of 
Kentucky. I have served in that position since April 2000. I have been employed as an 
attorney for the Public Service Commission since July 16, 1987. 

On November 19, 2005, Judy Water Association applied for a purchase 
water adjustment pursuant to Administrative Regulation 807 KAR 5068. Judy Water 
Association’s application was docketed as Case No. 2005-00480. Judy Water 
Association applied for the purchase water adjustment to reflect increases in wholesale 
water service rate from the City of Mount Sterling, Kentucky and the city of North 
Middletown (“North Middletown”). On December 21, 2005, the Commission authorized 
a purchase water adjustment for Judy Water Association, but did not consider the 
increased costs related to the purchase of water from North Middletown. The 
Commission held that “[als North Middletown has not provided the Commission with 
notice of any rate change that KRS 278.780 requires, its rate adjustment is not effective 
or lawful, may not be assessed, and may not serve as the basis for a purchased water 
adjustment.” 

3. On February 17, 2006, I telephoned North Middletown and spoke with Ms. 
Betsy Frasier. Ms. Frasier identified herself as North Middletown’s City Clerk. Ms. 
Frasier advised me that North Middletown had entered a purchase water agreement 
with Judy Water Association on 19 October 1999. (Ms. Frasier subsequently sent by 
facsimile a copy of this Agreement. This copy is attached as Exhibit A.) She stated that 
North Middletown did not begin providing water service to Judy Water Association until 
late 2000. North Middletown issued its first bill to Judy Water Association in December 
2000. It issued its first large bill to Judy Water Association in March 2001. Ms. Fraiser 
did not provide the specific rates that North Middletown is currently charging, but did 
state that these rates were increased in January 2005 to reflect an increase in the rates 
of North Middletown’s water supplier - Kentucky-American Water. 

On February 20, 2006 I spoke by telephone with Billy Ray Fawns, Judy 
Water Association’s general manager. Mr. Fawns stated that Judy Water Association 
had been receiving wholesale water service from North Middletown in late 2000. He 
stated that Judy Water Association originally paid $2.14 per 1,000 for the first 2,000,000 
gallons of monthly usage and $2.44 per 1,000 gallons for all water in excess of that 
amount. In January 2005 North Middletown adjusted the rates to $2.33 per 1,000 for 
the first 2,000,000 gallons of monthly usage and $2.65 per 1,000 gallons for all water in 
excess of that amount. He further stated that Judy Water Association did not receive 
any advanced notice of the adjustment. 

2. 

4. 



5. I requested Brent Kirtley, Manager of the Public Service Commission’s 
Tariff Branch, search the Commission’s files for any contract or rate schedule or notice 
related to North Middletown’s purchase water agreement or its wholesale water service 
rate. Mr. Kirtley conducted a search and advised me on February 20, 2006 that his 
search failed to reveal any record of a contract or rate schedule or notice of rate 
adjustment. 

AFFIANT STATES NOTHING FURTHER. 

Gerald E. Wuetcher 
COMMONWEALTH OF KENTUCKY ) 

) ss 
COUNTY OF FRANKLIN 1 

SUBSCRIBED and sworn to before 
February, 2006. 

My Commission expires 7/19/06 
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WATER PURCHASE CONTRACT 







Title: Mayor 

Purchaser: 



ADDENDUM A 

TO W.4TER PURCHASE CONTRACT BETWEEN 
CITY OF NORTH MIDDLETOWN (HEREIN THE "SELLER') >-\?I 
JLDY WAlER ASSOCIATION, INC. (HEREIN THE "PURC,%SGS") 

DATED THE I DAY OF OCTOBER, 1999 

A .  &ijyctv of Watw, The quantity of water to not be mcecdcd, Two Million ale. i.Iuidri-d 
Thosrmd (2,132,000) gallons per mwlb, shall be delivered by Seller at tho rate of Scvent)r Txn5?nd 
( i O , N ' > j  gallons per &y, which per day figure shall be the agrecd upon quantity of delivety subjc5t tc the 
piovii~iois of sukxtion B hereunder, rather U r n  the monthly figure. 

3. @cge%ns. M- Ouan titv of . If the maximum quantity of w&tcr prr tin:, or PSI 
~~0x5 ia !ro furnished h o m d e r  is exceeded in any twenty four (24) hour perid, or c;kddxr x!c:)tb. 
rer.px.?tcl~~. die Ssller shall have the option of: 

lf) Te;Xlin&ng the supply of water to the Purchaser at all delivery points fw &e :cmi.ii:c'sr of 
the day or m o ~  in which the exce~s  occurs; or 

FK-chaser shall be charged an "excess usage foe" equal to four (ax) 1 h . j  ?k* ?wcnl  
fi-kimurn (dollar amount on &um quantity usage) per thousand Ec'Jon c k g e  ? d e f  tii:, 
gmnaral water ran schedule o f  Seller in e&t nt the time. 

(2 )  

C. DcliEn Pointg. T!x points of delivery sliall be at the following location:: 

( 1 )  Master m t w  No. 1 shall be located approximately 2.500 fcct north cfiF.0 hterw:oicn cC 
KY 627 and KY 57 on Highland F m  Property, and connect to an .i@t (8") inci line. 

ldnstcr meter No, 2 shall be locatcd approximately 2,000 feet southm~t of'he h?cwtiw 
cf CS 460 and Stoney Point Road on the Douglas Wirt property, end con!%! to 3 ~i': (S"j 
inch h e .  

(2) 

(3) Master member No. 3 shall be, located inside of the pump station, loczted cu IIX Ncrh 
Cflddl&onn Elementary School property on KY 3364, and connzct to a six (6'') inch .. !%-a. 

I%c difk-cnce in the two (2) rtadings of master meter No. 1 and master meter No. 2 shd! i'e c<rfx! 
to L'IC :naa&g of mastar meter No. 3 for the total monthly bill. These rezdiuinp mist d:.: ; h e  
c ~ x e  :tiriva!y. 

(4)  P. mnventiond below a d o  concrete master mcter vault will coetain a corr.pzmd :r?t.or; 
strainer, swing check valvc, gate valves, and a bypass line for ernergexks. 

D. &&g Pressuf e at Deliven, Po&. The water pressure at the delivery poiits f o ~ d l  be a 
mkhtm pressure of thirty (30) pounds per squarr: inoh (30 PSI) prodded, howewr, tkat the obkg&en of 
the S d e r  to maintain rhia minimum pressure shdl'bo specifically conditioned and col;tingeat on tho 
Bareham kwing in edstence, and rnahtahkq, at all times, a "finished" water storage wp~iity e q d  to et 
l.wst t"mty ?our (24) hours currout consumption, in the aggregate, of the Purchaser. 



%. &Q.&Q. ' Boundaw of Sem 'ce Area. Tho geographic boundary or area in which my watw 
sold ad supplied to the Purohaser by rhe Seller may be resold andlor furnished by the Smrchaier t~ i t g  
oustorr~erv, or anyoni else, i s  speciijcally h i i d  to only wattu users located on propezty wlick is B3jjacmt 
to "Jre Purch~sor's waterline or iLcross public roads in Montgomery and Bourbon Counties, Kentwky; this 
provirisn shell oxcoept those customers served by the City o f  North Middlotown, on proper@ ad&mt to 
or across publjc.roads from tbe City of North Middletown lines in Bourbon County, Kentucky:IcS;, w b h  
property shall kxve the option of service by the City of North Xljddlctown or Judy Wzter, 

Purcliaser shall not sell or snppiy water supplied by SeIler to users looatcd anywhere out& ofthe 
abov~described geographic arm. 


